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 1.  TIME:  9:00   CASE#: MSC10-00067 
CASE NAME: BARTLETT VS. PATERA 
HEARING ON MOTION TO VACATE SALE DATED FEB. 1, 2016 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
The hearing is continued by stipulation to April 12, 2017, at 9:00 a.m., in Department 09. 
 

  

 2.  TIME:  9:00   CASE#: MSC13-01952 
CASE NAME: LAUREN HERBSTMAN VS. ADAM BLUM 
HEARING ON DEMURRER TO COMPLAINT of HERBSTMAN 
FILED BY LISA ROGERS 
* TENTATIVE RULING: * 
 
Off Calendar.  The demurrer is moot due to the dismissal of certain causes of action 
filed on January 25, 2017, including the seventh cause of action.  In addition, the stipulation 
and order filed on January 3, 2017 indicates that a new demurrer would be filed and that has 
not happened. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-01952 
CASE NAME: LAUREN HERBSTMAN VS. ADAM BLUM 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP)  
FILED BY ADAM BLUM, LISA ROGERS 
* TENTATIVE RULING: * 
 

Defendants Adam Blum and Lisa Rogers’ special motion to strike seeks to strike cause 

of action three for defamation. Plaintiff filed a partial dismissal of this case on January 25, 2017, 

which included a dismissal of the third cause of action. Therefore, the issue of whether or not to 

strike the third cause of action is moot.  

Defendants also requested attorneys’ fees in this motion. That issue does not appear to 

be moot.  However, Defendants did not provide sufficient information upon which to rule on the 

request for attorneys’ fees, including the amount of fees requested.  Therefore, the Court denies 

Defendants’ request for attorneys’ fees without prejudice. 
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 4.  TIME:  9:00   CASE#: MSC13-01952 
CASE NAME: LAUREN HERBSTMAN VS. ADAM BLUM 
SPECIAL SET HEARING ON: TRIAL SETTING CONFERENCE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Appearance required.  CourtCall is acceptable if the above tentative rulings are not contested. 
 

  

 5.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BARTLETT 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
The hearings on all pending matters are continued to May 17, 2017, at 9:00 a.m., 
in Department 9.  The purpose of the continuance is to allow the federal District Court to rule on 
the motion for remand. 
 

  

 6.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BARTLETT 
FILED BY CITIBANK, N.A., CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
Please see Line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION RE BAGHDASSARIAN'S OPPOSITION TO DEMURRER 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Please see Line 5. 
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 8.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION FOR STAY OF PROCEEDINGS 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Please see Line 5. 
 

  

 9.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Please see Line 5. 
 

  

10.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL 
HEARING ON MOTION FOR 473 RELIEF AND FOR DISMISSAL OF THE CASE 
FILED BY RONALD SAMUEL ISRAEL, JR 
* TENTATIVE RULING: * 
 
Hearing continued at the request of moving party to allow for service of the motion.  The new 
hearing date is 4/19/17 at 9:00 a.m. in Dept. 9. 
 

  

11.  TIME:  9:00   CASE#: MSC15-00972 
CASE NAME: VAUGHNS VS. MILETTE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DONNA MILETTE 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Defendant Donna Milette 
(“Defendant” or “Ms. Milette”). The MSJ relates to Plaintiff Thomas Vaughns (“Mr. Vaughns”) 
and Plaintiff Charlotte Vaughns (“Ms. Vaughns”) (collectively, “Plaintiffs”) Complaint for (1) 
breach of contract; (2) breach of the covenant of good faith and fair dealing; (3) intentional 
interference with contract; and (4) misrepresentation (false promise). Defendant moves for 
summary judgment or in the alternative summary adjudication on the grounds that the alleged 
violations of the contractual stay of execution included in the parties’ stipulated agreement are, 
in fact, consistent with the terms of the parties’ stipulated agreement. Specifically, that the 
conditions of the stay expired when the Plaintiffs were late with the settlement payments under 
the provisions stipulated agreement. 

The party moving for summary judgment has the burden of persuasion to show there is no 
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triable issue of material fact and thus it is entitled to judgment as a matter of law. Aquilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850. Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. Id. 

Where the issue is the proper interpretation of a contract, summary judgment is appropriate only 
if: (1) the contractual language is clear and unambiguous, allowing for only one interpretation; or 
(2) the contractual language is ambiguous, but uncontroverted evidence shows the moving 
party’s interpretation is proper. Niederer v. Ferreira (1987) 189 Cal.App.3d 1485, 1499-1500.  

Evidentiary Objections 

Defendant objects to the “rebuttal” memorandum filed by Plaintiffs on the grounds that the 
summary judgment statute does not allow for the filing of such a memorandum. This objection is 
sustained.  

Defendant also submitted a supplemental declaration and exhibits on Reply. While the Court 
may ignore evidence not disclosed in the moving party’s statement of undisputed facts, the 
Court exercises its discretion to consider the nonreferenced evidence. See San Diego 
Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 315. 

The Court need only rule on those objections to evidence that were material in the disposition of 
the MSJ. See CCP § 437c(q). Plaintiffs objection to Exhibit 3 to Defendant’s MSJ on the 
grounds that it is irrelevant is overruled. 

Analysis 

The parties agree on few undisputed material facts. On June 8, 2011 the parties entered into a 
stipulation in Case No. MSC09-01034 for entry of judgment in favor of Ms. Milette against Mr. 
and Ms. Vaughns. UMF 1. Key terms of the stipulated agreement are in dispute, including the 
payment schedule, notice provision, and nature of the stay of execution.  

 Rules of Contract Interpretation 

In interpreting a contract, the court engages in a two-step process: “First, the court provisionally 
receives (without actually admitting) all credible evidence concerning the parties’ intentions to 
determine 'ambiguity,’ [that is], whether the language is ‘reasonably susceptible’ to the 
interpretation urged by a party. If in light of the extrinsic evidence the court decides the language 
is ‘reasonably susceptible’ to the interpretation urged, the extrinsic evidence is then admitted to 
aid in the second step – interpreting the contract.” Winet v. Price (1992) 4 Cal.App.4th 1159, 
1165; WYDA Associates v. Merner (1996) 42 Cal.App.4th 1702, 1710. When two equally 
plausible interpretations of the language of a contract require parol evidence to aid in its 
interpretation, a question of fact is presented, thus precluding summary judgment if the evidence 
is contradictory. Walter E. Heller Western, Inc. v. Tecrim Corp. (1987) 196 Cal. App. 3d 149, 
158; Solis v. Kirkwood Resort Co. (2001) 94 Cal.App.4th 354, 360-361 (scope of release 
containing ambiguity cannot be resolved on summary judgment); San Diego Watercrafts, Inc. v. 
Wells Fargo Bank (2002) 102 Cal.App.4th 308, 317 (summary judgment precluded where 
parties introduced conflicting evidence as to meaning of lease provisions). 

The contract here is a stipulated agreement that was read into the record of case no. MSC09-
01034. The language of the stipulated agreement is susceptible to more than one meaning. For 
instance, with respect to the 72-hour notice to cure provision, the transcript supports both an 
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interpretation that the 72-hour notice provision applies only in the event of a bank error 
(Defendant’s position) and an interpretation that the 72-hour notice provision applies both in the 
event of a bank error and an error on the part of Mr. and Ms. Vaughns (the Plaintiffs’ position). 
Mr. De Vries stated in the stipulated agreement that “certainly the parties can work out if there 
was a problem, but it’s not curable unless it was a mistake on the part of the bank.” Transcript at 
14:16-18. Mr. Foster stated that 72 hours was “reasonable notice just to give the chance to cure, 
whether the error is on the mistake of the bank or the Vaughns.” Transcript at 14:27 – 15:1. The 
Court stated that “there is going to be some sort of agreement that there’s at least 72 hours for 
someone to make it right.” Transcript at 17:13-15. Taken together, these statements support 
both parties’ interpretations of the 72 hour notice provision. 

Considering extrinsic evidence does not resolve the conflict; although the early draft agreement 
includes a 72-hour notice provision for bank errors only (Exhibit 3 to MSJ at ¶ 11), the emails by 
counsel for Defendant provided on Reply appear in part to assume deliberate error on the part 
of the Vaughns. See, e.g., Reply Declaration of Robert de Vries at Ex. 7 (“Do your clients have 
plans to make that payment?”). The extrinsic evidence is ambiguous and does not resolve the 
nature of the 72-hour notice provision. 

As a consequence, there is a material factual dispute with respect to whether Defendant 
breached this notice provision and garnished Plaintiff Mr. Vaughns’ wages in violation of the 
stay of execution. Defendant must show that there is only one reasonable interpretation of the 
contract and that there were no triable issues of material fact with respect to Plaintiffs’ causes of 
action in order to receive judgment as a matter of law. Ms. Milette attempts to meet this burden 
by relying on the stipulated agreement language and extrinsic evidence that included an early 
draft of the stipulation. However, this evidence does not resolve the ambiguities in the stipulated 
agreement. 

Triable issues of material fact exist with respect to whether the stipulated agreement required a 
72-hour notice period for all late payments, not just bank errors and if so, whether Defendant 
complied with this notice period. As a consequence, there is a triable issue of material fact with 
respect to whether Defendant complied with the conditional stay of execution when she 
proceeded to garnish Mr. Vaughns’ wages. In this regard, Defendant did not satisfy her burden 
to make a prima facie showing that the contract was clear and unambiguous, allowing for only 
one interpretation, or that her interpretation of the ambiguous contract was supported by 
uncontroverted evidence. Niederer, 189 Cal.App.3d at 1499-1500. Because the evidence is 
conflicting, the construction of the contract is a question of fact precluding summary judgment 
on the complaint. San Diego Watercrafts, 102 Cal.App.4th at 317. 

The motion for summary judgment is denied. 
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12.  TIME:  9:00   CASE#: MSC15-01392 
CASE NAME: LONG VS. BROWN 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY JOHN D. BROWN, DELPHINE HAYNES 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 5/17/17 at 9:00 a.m. in Dept. 9. 
 

  

13.  TIME:  9:00   CASE#: MSC16-00621 
CASE NAME: GALEANA VS. WONG 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED ANSWER 
FILED BY ON NAI WONG 
* TENTATIVE RULING: * 
 

Defendant On Nai Wong (“Wong”)’s Motion for Leave to File Amended Answer is 
granted contingent on the stipulation of the Defendant to allow for subsequent deposition, 
limited to questions solely related to the newly added affirmative defenses, of all necessary prior 
deponents.  The basis for this ruling is as follows. 
  
 Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to 
amend its pleadings.  The general rule is that the Court should exercise this discretion liberally 
in favor of amendments, to permit the resolution of all disputed matters between two parties in a 
single proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916. 

 
Additionally, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”  Kittredge Sports Co. v. Super. Ct. 
(1989) 213 Cal.App.3d 1045, 1048.  Although it does appear that Wong could have sought 
leave to amend her Answer sooner, delay alone is ordinarily insufficient to warrant denying a 
motion for leave to amend.  Id.  Rather, the opposing party must demonstrate that permitting the 
amendment will cause it to suffer prejudice. 

 
Defendant seeks to add two affirmative defenses in an Amended Answer.  Plaintiff, 

Miguel Angel Gonzalez Galeana (“Galeana”), argues that Wong’s delay in seeking to file an 
Amended Answer creates both a dilatory and financial prejudice against Galeana because of 
the cost and time needed to re-depose Wong and Chris Ying based on the new affirmative 
defenses, and possibly to depose new witnesses.  
 
 Prejudice exists where the amendment would impinge a party’s ability to effectively 
defend itself at trial.  Unreasonable delay may create prejudice such that the Court is within its 
discretion to deny leave for amendment.  Estate of Murphy (1978) 82 Cal.App.3d 304, 311, with 
“the trial ready to proceed,” leave to amend was denied, as there was no satisfactory reason for 
delay in amendment and no opportunity for parties to conduct discovery on new fields of inquiry.  
See also Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487, where leave to 
amend on the eve of trial was denied, as parties would neither have enough time for discovery 
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nor deposition of witnesses to either support new allegations or give evidence in opposition; 
P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345, where leave to 
amend was not sought until after the trial readiness conference, counsel offered no reason for 
delay, and amendment was denied. 
 
 In the cases cited above, prejudice was due to the proximity of trial and the absence of a 
satisfactory reason for delay in seeking leave to amend.  “Where the trial date is set… and the 
only way to avoid prejudice to the opposing party is to continue the trial date to allow further 
discovery, refusal of leave to amend cannot be an abuse of discretion.”  Magpali, supra, 48 
Cal.App.4th at p. 488. 
 

The Court does not find the sort of prejudice described in the cases above, warranting a 
departure from the general rule favoring liberal permission for amendment, in the present case.  
Unlike Estate of Murphy, the trial is not ready to proceed and, unlike Magpali, it is not currently 
the eve of trial.  The date for trial in the present case is not yet set, and there is ample time for 
any discovery or depositions Galeana may need to address the new affirmative defenses.  
Finally, unlike P&D Consultants and all the other cases above, the moving party here provides 
reasons for the delay in filing for leave to amend the Answer. 

 
Galeana argues that the new affirmative defenses in the amended answer would require 

new deposition of Wong and her agent Chris Ying, and may require depositions of other 
witnesses.  A need for additional discovery is not sufficient for denying the Motion at this time.  
Almost any amendment to a pleading raises the possibility of additional discovery and 
depositions, and yet the general rule is that the Court should liberally allow amendment within its 
discretion.  

 
Even if some prejudice is shown, the Court may still allow the amendment, and impose 

conditions “on such terms as may be proper” under Code of Civil Procedure § 473(a)(1).  In the 
furtherance of justice, the Court will grant the Motion on the condition that the Defendant 
stipulates to an agreement allowing for subsequent deposition, limited to questions solely 
related to the newly added affirmative defenses, of all necessary prior deponents pursuant to 
Code of Civil Procedure § 2025.610(b).  Such deposition, or depositions, shall not last for longer 
than two hours and shall occur with proper service on or before a date agreed upon by both 
parties or as set by the Court. 

 
The Court notes that the Declaration of John G. Cowperthwaite, filed with the Motion, 

complies with California Rules of Court, Rule 3.1324, inasmuch as it provides “[w]hen the facts 
giving rise to the amended allegations were discovered” and “[t]he reasons why the request for 
amendment was not made earlier.”  Either the stated “mistake or inadvertence” of omitting the 
proposed amended affirmative defense from the original Answer would be a reason for the 
delay in requesting amendment, and the Defendant sought to remedy this omission through 
stipulation to amendment with the Plaintiff.  Further, Plaintiff admits, in its Opposition, that 
Defendant’s moving papers provide the date the Defendant discovered the facts supporting 
allegations in the proposed Amended Answer. 
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14.  TIME:  9:00   CASE#: MSC16-02035 
CASE NAME: DEBORBA VS. HICKS 
HEARING ON MOTION TO EXPUNGE NOTICE OF PENDENCY OF ACTION 
FILED BY ALIM LAJON HICKS, LAMONT HICKS 
* TENTATIVE RULING: * 
 
 Defendant’s Motion to Expunge Notice of Pendency of Action is denied.  However, the 
court invokes the procedure permitted by CCP § 405.33.  The court finds that adequate relief 
can be secured to plaintiff by defendants’ giving of an undertaking for $35,000.  Therefore, the 
court orders that the Notice of Pendency of Action be expunged so long as defendants post an 
undertaking in that amount.  Defendants shall file and serve papers showing fulfillment of that 
condition on or before April 22, 2017.  If defendants fail to show fulfillment of the condition by 
then, defendants’ motion is denied without further notice or hearing.  All requests for costs and 
attorney’s fees are denied.  Each party has acted with substantial justification.  (See CCP § 
405.38.)  The basis for this ruling is as follows.   
 

The court is satisfied at this stage of the proceedings and on the current state of the 
evidence that plaintiff has established by a preponderance of the evidence the probable validity 
of the real property claim.  (See CCP § 405.32.)  Plaintiff’s evidence shows that money was 
transferred from her accounts or joint accounts into the Wells Fargo Way2Save account ending 
in 8420 (DeBorba Decl. filed 3/1/17, ¶ 6 and the exhibits to her original Opposition) and that 
from there she purchased a Cashier’s Check in the amount of $7,686.21.  She delivered that 
check to First American Title Company to pay closing costs for the purchase of the Property.  
(Id., ¶ 2.)  She also paid $19,692.01 for the purchase of appliances and upgrades for the 
Property.  (Id., ¶ 5.)  The court is persuaded that she made these payments because the parties 
probably had agreed they would each own an interest in the Property. 

 
Defendant Alim Hicks’ Declaration raises issues about who contributed more towards the 

purchase of the Property, but does not refute the basic premise that the parties were buying the 
Property jointly in contemplation of their planned marriage. 

 
Further, while defendants raise the concept of res judicata on the basis of what occurred 

in the unlawful detainer action, they have not adequately briefed the issue or the application of 
that doctrine to the facts of this case.  Contentions not sufficiently supported by argument or 
citation of authority are deemed to be without foundation.  (See Anastos v. Lee (2004) 118 
Cal.App.4th 1314, 1318.) 
 

  

15.  TIME:  9:00   CASE#: MSC17-00357 
CASE NAME: WILLIAM ESTES VS. CITIMORTGAGE 
HEARING ON OSC RE: PRELIMINARY INJUNCTION AND TRO 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Continued to 4/19/17 at 9:00 a.m. in Department 9 pursuant to stipulation of the parties. 
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16.  TIME:  9:00   CASE#: MSL16-01101 
CASE NAME: RUIZ VS. EL POLLO LOCO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RICARDO RUIZ 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

17.  TIME:  9:00   CASE#: MSL16-03841 
CASE NAME: PORTFOLIO RECOVERY VS. SALAHIFA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion – granted. 
 

  

18.  TIME:  9:00   CASE#: MSL16-03841 
CASE NAME: PORTFOLIO RECOVERY VS. SALAHIFA 
CASE MANAGEMENT CONFERENCE (COLLECTIONS) 
* TENTATIVE RULING: * 
 
Moot in view of ruling Line 17. 
 

  

19.  TIME:  9:00   CASE#: MSN14-1075 
CASE NAME: RE LAW PRACTICE OF LESLEY ANNE REGINA 
HEARING ON MOTION FOR ORDERS FOR DISPOSITION OF UNDISTRIBUTED 
FILED BY OFFICE OF THE CHIEF OF THE TRIAL 
* TENTATIVE RULING: * 
 
Based on the Report, motion and declaration, the motion is granted.  The State Bar of California 
and its designees are discharged from the duties they previously undertook in connection with 
the law practice of Lesley Anne Regina.  The signed Order may be picked up from the Clerk in 
Department 9. 
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20.  TIME:  9:00   CASE#: MSN17-0177 
CASE NAME: RE: JOEY OLSEN 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF STRUCTURED 
FILED BY CATALINA STRUCTURED FUNDING, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 4/5/17 at 9:00 a.m. 
 

  

21.  TIME:  9:00   CASE#: MSN17-0207 
CASE NAME: TITANIUM RACING VS. DELTA REALTORS 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY TITANIUM RACING, INC. 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Entire action dismissed 3/13/17. 
 

 

 


